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14 August 1989

OCA 2903-89
MEMORANDUM FOR: Inspector General
FROM:
Legislation Division
Office of Congressional Affairs
SUBJECT: HPSCI Report - FY90 Intelligence

Authorization Act

Attached for your information are relevant portioné of the
House Permanent Select Committee on Intelligence Report on the
Intelligence Authorization Act for Fiscal Year 1990, which

pertain to CIA Inspector General reports.

Attachment

OCA/LEG 14 Aug 89)
/ (

Distribution:
Original - Addressee (w/att)
1 - OCA Records (w/att)
1 - D/OCA (w/att)
1 - OCA/LEG/Subject File: Intel Auth (w/att)
1 -[ |Signer (w/o att) :
1 - OCARead Library
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101sT CONGRESS | HOUSE OF REPRESENTATIVES Rept, 1017210
INTELLIGENCE AUTHORIZATION ACT FOR FISCAL YEAR T
1990

Aucust 3, 1989.—Ordered to be printed

Mr. BEILENSON, from the Permanent Select Committee on
Intelligence, submitted the following

REPORT

[To accompany H.R. 2748]

The Permanent Select Committee on Intelligence, to whom was
referred the bill (H.R. 2748) to authorize appropriations for fiscal
year 1990 for the intelligence and intelligence-related activities of
the U.S. Government, for the Intelligence Community Staff, for the
Central Intelligence Agency Retirement and Disability System, and
for other purposes, having considered the same, report favorably
thereon with amendments and recommend that the bill, as amend-
ed, do pass. ,

The amendments (stated in terms of the page and line number of

-- the introduced bill).are as follows: .
On page 10, after line 13, insert the following:

CIA INSPECTOR GENERAL REPOR’I‘S

Skc. 402. Section 17 of the Central Intelligence Agency
Act of 1949 (50 U.S.C. 408q) is amended by striking the
first period in subsection (c) and inserting in lieu thereof
“and listing the title or subject of each inspection, investi-
| gation or audit conducted during the reporting period.”,
and by adding at the end thereof the following new subsec-
tion:
“(f) Any report of an inspection, investigation, or audit
conducted by the Office of Inspector General which has
been requested by either committee.”

On page 17, after line 16, add the following:
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APPENDIX A

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,
Washington, DC, July 18, 1989.

Hon. ANTHONY C. BEILENSON,
Chairman, Permanent Select Committee on Intelligence,
House of Representatives, Washington, DC.

DeAR CHAIRMAN: This represents the views of the Department of
Justice concerning a proposed amendment to H.R. 2748, the Fiscal
Year 1990 Intelligence Authorization Bill currently pending before
your committee. The proposed amendment would do two things.
First, it would add to the semiannual reports that the Director is
obligated to file concerning the Inspector General’s activities a re-
quirement that it list “the title or subject of each inspection, inves-
tigation or audit conducted during the reporting period.” Second, it
would add a new subsection (f) to section 17 of the CIA Act impos-
ing upon the Director of the CIA the following requirement:
(f) pursuant to section 501(a)(2) of the National Security Act
of 1947, the Director of Central Intelligence shall provide to
the Select Committee on Intelligence of the Senate and the
Permanent Select Committee on Intelligence of the House of
Representatives any report of an inspection, investigation, or
audit conducted by the Office of Inspector General which has
been requested by either committee. i
This Department opposes enactment of this measure. |
We note first that the proposed new subsection (f) is unconstitu- ;
tional. Congress may impose legal duties through legislation only i
by following the procedures established in the Constitution. Con-
i gress may not impose legal duties, including reporting duties, by al-
: lowing congressional committees to exercise legislative power. INS.
: v. Chadha, 462 U.S. 919, 952 (1983) (only a statute may alter “the
; legal rights, duties and relations of persons * * * outside the Legis-
! lative Branch”). The proposed amendment would empower the
committees, acting alone, to request, and thereby obligate, a
member of the executive branch to report to them. This offends the
requirements of bicameralism relied upon in Chadha. In addition, ‘
many such reports will reveal material privileged as internal delib- |
erations of the executive branch. Others may contain national se-
curity information which the President may not be required to
share with Congress; although he may (and often does) voluntarily
share such information with Congress. Therefore, even apart from
any problems presented under Chadha, this provision may be seen
as infringing upon the President’s authority to protect confidential
information within the executive branch.

63))]
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Even if this concern is addressed, we have serious doubts as to
the constitutionality of the requirement that the Director of Cen-
tral Intelligence inform the relevant committees of the title or sub-
ject matter of each Inspector General report and provide copies of
any report requested. Article II of the Constitution vests in the
President special authority and responsibility for the actual con-
duct of national defense and the protection of information impor-

- tant to the national security. That authority may not be infringed,
and any reporting requirement in this area would have to be con-
strued so as to avoid any conflict with it. In addition, in assessing
the constitutionality of any reporting requirement it must be borne
in mind that the President, not Congress supervises the operations
of the executive branch; this fundamental feature of our consitu-
tional system imposes-further limits on the power of Congress to
requiré reports from the executive.

In short, the proposed amendment consists of one provision that
is facially unconstitutional and another that appears capable of un-
constitutional application in many situations. The Department of
Justice therefore opposes the amendment.

In closing, we emphasize that the Administration has and will
continue to share information—even if classified—with Congress
whenver necessary and appropriate. This letter does not change
that position. Our objection is to the imposition of a legal require-
ment that information be shared, not to the sharing of information.

The Office of Management and Budget has advised that the en-
actment of the above-described amendment concerning the CIA In-
spector General would not be in accord with the program of the
President.

Sincerely,
CaroL T. CRAWFORD, -
Assistant Attorney General.
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APPENDIX B

MEeMORANDUM FrROM THE OFFICE OF THE CLerk, U.S. Housk oF
REPRESENTATIVES

To: The Honorable Anthony C. Beilenson.

From: Steven R. Ross, General Counsel to the Clerk and Charles
Tiefer, Deputy General Counsel to the Clerk.

Re Justice Department ‘Assertion that Reporting Requirements Are
Unconstitutional.

By letter of July 18, 1989, Carol T. Crawford, the Assistant Attor-
ney General for the Office of Legislative Affairs, has asserted that
a 1proposwed amendment adding a reporting requirement to the In-
telligence Authorization bill would be unconstitutional. We have
been asked to respond to this assertion. Ms. Crawford’s opinion is
patently without merit.

ANALYSIS

A proposed amendment to H.R. 1748, the FY 1990 Intelligence
Authorization bill, would add a new subsection 17(f) to the CIA Act::

(H pursuant to section 501(aX2) of the National Security
Act of 1947, the Director of Central Intelligence shall pro-
vide to the Select Committee on Intelligence of the Senate
and the Permanent Select Committee on Intelligence of
the House of Representatives any report of an inspection,
investigation, or audit conducted by the Office of Inspector -
General which has been requested y either committee.

Ms. Crawford notes that “The proposed amendment would em- ,

" power the committees, acting alone, to request, and thereby obli-

gate, a member of the executive branch to report to them.” She

opines that “the proposed new subsection (f) is unconstitutional”

use “this offends the requirement of bicameralism relied upon

in [INS v. Chadha [462 U.S. 919, 952 (1983)],” since “Congress may

‘not impose legal duties, including reporting duties, by allowing con-
gressional committees to exercise legislative Fower.”

This argument is ridiculous. Article I of the Constitution has
been interpreted by the Supreme Court literally dozens of times as
upholding the contempt of Congress statute which, in Ms. Craw-
ford’s words, “empower{s] the committees [of Congress], acting
alone, to request, and therell):y obligate, a member of the executive
branch to report to them.” Few principles have been so firmly es-
tablished in separation of powers law as that Congress may empow-
er its committees to obtain information through imposing ob%a—
tions—by subpoena, immunity order, contempt, and, in this in-
stance, by reporting requirement.

(33)
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The First Congress, authoritative interpreter of the Constitution,
in one of its first acts, when creating one of the three original Cabi-
net Departments—the Treasury Department—imposed a reporting
requirement to be invoked by Congressional bodies. The statute
made it “the duty of the Secretary of the Treasury * * * to make
report, and give information to either branch of the legislature in
person or in writing (as he may be required), respecting all matters
referred to him by the House of Representatives or the Senate, or
which shall appertain to this office.” Act of Sept. 2, 1789, ch. 12,
§2, 1 Stat. 65 (1789). With slight modifications, the statute has re-
mained in effect for two centuries. 31 U.S.C. § 1002.! Hundreds of
successor statutes impose similar requirements. In Chadha itself,
the Supreme Court, after holding legislative vetoes unconstitution.
al, distinguished such statutory reporting requirements: “formal re-
porting requirements, lie well within Congress’ constitutional
power... . See also-n.9 supra.” 462 U.S. at 955 n.19. The footnote
referred to, note 9, discusses other reporting requirements. Id. at
935 n.9. Most recently, in upholding the independent counsel stat-
ute against attack by the Department of Justice, the Supreme
Court noted the stafute’s provisions that certain Congressional
Committee Members could trigger a sequence ending in a reporting
requirement, and confirmed that such statutes were perfectly con-
stitutional. “[Tlhe Attorney General . . . must respond within a
certain time limit. § 529(g). Other than that, Congress’ role under
the Act . . . [in] receiving reports or other information and over-
sight of the independent counsel’s activities, § 595(a), functions that
we have recognized generally as being incidental to the legislative
function of Congress. See McGrain v. Daugherty, 273 U.S. 135, 174
(1927).” Morrison v. Olson, 108 S. Ct. 2597 (1988).

Ms. Crawford’s letter adds in other complaints about the provi-
sion to the effect that it “may be seen as infringing upon the Presi-
dent’s authority to protect confidential information within the ex-
ecutive branch.” If this argument were taken seriously, it would be
an assertion by the Justice Department that the whole structure of
intelligence oversight is. unconstitutional, as it is all based on re-
porting obligations, such as the Hughes-Ryan statute’s duty to
report findings for covert actions. Of course, intelligence oversight

: is constitutional. From the first administration, when the House re-
gmred the providing of military records regarding the disastrous
~ t. Clair expedition, and the Senate required the providing of for-
eign affairs records regarding the Jay Treaty,? Congress has insist-
ed on reporting on national security confidential information.
Without such information, Congress in general, and the intelli-
gence committees in particular, could not do their job.

In conclusion, it is amazing that a Justice Department official
would maintain seriously that it is unconstitutional for Congress to
impose reporting requirements on intelligence agencies. The ex-
pression of that view gives the appearance that the Justice Depart-
ment has ceased considering its position seriously before opining
that statutes would be unconstitutional.

BT o

! For a full discussion, see Tiefer, “Independent Executive Officers as Checks on Abuses of
Executive Power,” 53 B.U.L. Rev. 59, 71-72 (1983), and sources cited.
T tR F,erger. “Executive Privilege: A Constitutional Myth” 167-79 (St. Clair campaign, and Jay
reaty).
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CONGRESSIONAL RESEARCH SERVICE,
THE L1BRARY OF CONGRESS,
Washington, DC, August 9, 1989.
To: Honorable Anthony Beilenson, Chairman, House Permanent
Select Committee on Intelligence. (Attention of Bernard R
Raimo, Jr.)
From: American Law Division.
Subject: Constitutionality of Requiring the CIA Director to Trans-
mit Inspector General Reports Requested by the House or
Senate Intelligence Committees.

Section 17 of the Central Intelligence Act of 1949,! as added by
the Intelligence Authorization Act, FY 1989,2 requires that the Dj-
rector of Central Intelligence (Director) provide the Senate Select
Committee on Intelligence and the House Permanent Select Com-
mittee on Intelligence certain specified reports regarding activities
by or concerning the agencty’s Inspector General (IG). These include
a report on the selection of an Inspector General; 3 a report on the
reasons for the removal of an Inspector General; ¢ semi-annual re-
ports summarizing the activities of the Inspector General’s office
for each six month period; & a report of any decision by the director
to prohibit the initiation, ing out, or completion of an Inspec-
tor General imrestigationcv;a&'lx'-tlzﬂfll seven days of such a decision; ¢
-and a report on any decision of the Director which would substan-
tially affect the ability of the Inspector General to carry out his

"duties and responsibilities, including the position taken by the In-
spector General on the matter, within seven days of such decision.?
H.R. 2748, the FY 1990 Intelligence Authorization bill, would make
two additions to the reé)orts requirements. First, the Director's
semi-annual report would have to list “the title or subject of each
inspection, investigation or audit conducted during the re;)orting

riod.” Second, the Director would now be required to furnish
‘any report of an inspection, investigation, or audit conducted by
the Oﬁti&g gfslnspeMr General which has been requested by either
committee.

40 US.C.A. 403q (1989 Suppl.).
. 00??3. Sec.p&4 (1988).
a).

3q(e).
section 403q(f). In his statement on signing the FY 1989 authorization into law,
raised constitutional objections to the requirement of section 403g(e) that the
r disclose to the intelligence committees the IG's recommendation and position with re-
Continued

(85)
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The Department of Justice’s Office of Legislative Affairs (DOJ)
has raised constitutional objections to the proposed additions.?
With respect to the Director’s provision of IG reports requested by
the committees, DOJ asserts that such a requirement violates the
principles established by INS v. Chadha '° in that it “would em-
power the committees, acting alone, to request, and thereby obli-
gate, a member of the executive branch to report to them, thus of-
- fending “the requirement of bicameralism relied upon in Chadha.”
: This provision is also objected to on the ground that it “infringefes)
upon the President’s authority to protect confidential information
within the executive branch.” Revelation of the titles and subject
matter of IG reports in the Director’s semi-annual report is chal-
lenged as violative of the President’s “special authority and respon-
sibility [under Article II] for the actual conduct of national defense
and the protection of information important to the national securi-
ty.” Finally, DOJ raises a question as to the constitutional efficacy
of any congressionally imposed reporting requirement: “In. addi-
tion, in assessing the constitutionality of any reporting require-
ment it must be borne in mind that the President, not Congress,
supervises the operations of the executive branch; this fundamen-
tal feature of our constitutional system imposes further limits on

the power of Congress to require reports from the executive.”
You have inquired as to the substantiality of DOJ’s constitution-
al objections. We conclude, based upon a review of recent relevant
Supreme Court decision and the longstanding historic congression-
al practice with respect to executive reporting requirements, that
the reporting requirements proposed by H.R. 2748, as well as those
now required by section 17 of the Central Intelligence Act of 1949,
arertlikely to withstand constitutional scrutiny by a reviewing

court.

It may be noted at the outset that DOJ’s position in the instant
: matter is not an isolated instance of resistence to the particular
g : - _provisions in question here, but is reflective of a broader pattern of
opposition to congressional proposals that seek to limit the Execu-
tive’s control over subordinate executive branch officials by such
: . means as limitations on the President’s ability to remove his ap-
3 intees at will or requiring direct reporting to the Congress.i!
ost recently, and highly pertinent to the matter under consider-
ation, the Department of Justice’s Office of Legal Counsel (OLC)
issued an opinion on March 24, 1989 advising that, except in the
most “extraordinary circumstances,” IG’s should not acceded to
congressional requests for information with respect to ongoing in-
vestigations: “[Wle can advise that as a general matter Congress
has a limited oversight interest in the conduct of an ongoing crimi-

spect to any decision l:iy the Director which affects the implementation of his duties and respon-
sibilities on the ground that "[sjuch a requirement would conflict with the constitutional protec-
tion afforded the integrity and confidentiality of the internal deliberations of the Executive
branch.” 24 Weekly Comp. Pres. Doc. 1233 (Sept. 29. 1988).

9 Letter dated July 18, 1989, to Honorable Anthony C. Beilenson, Chairman, House Perma-
nent Committee on Intelligence from Assistant Attorney General Carol T. Crawford, Office of
Legislative Affairs, U.S. Department of Justice.

10 462 U.S. 919 (1983) (one-House legislative veto unconstitutional).

' For a detailed review of the development of this pattern of opposition to congressional con-
trols, see Ro.enberg. “Congress’ Prerogative Over Agencies and @ency Decisionmakers: The
Rise and Demise of the Reagan Administration’s Theory of the Unitary Executive,” 57 Geo,
Wash. L.Rev. 627 (1989) (hereinafter Unitary Executive).
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nal investigation and the executive branch has a strong interest in i
preserving the confidentiality of such investigations. Accordingly, :
in light of established executive branch policy and practice, and
absent extraordinary circumstances, an IG should not provide Con-
gress with confidential information concerning an open criminal
investigation.” *2 The OLC opinion also concluded that the Inspec-
tor General Act *? does “not require IG’s to disseminate confiden-
tial information pertaining to open criminal investigations.” 14 The
Justice Department of late has almost uniformly opposed proposed
legislation that contains for cause removal limitations or direct re-
porting requirements.15
DOJ’s position rests on a view of the executive branch as a
highly centralized bureaucratic structure. This model of govern-
ance envisions a unified and hierarchical executive with the Presi-
dent at the apex and all administrative agencies arrayed below
him. It views the President, in his role as the only nationally elect-
ed official of the federal government, as the possessor of broad su-
pervisory and managerial powers as well as an encompassing polit-
ical presence in administrative agencies. The Chief Executive’s con-
stitutional duty to see that the laws are faithfully executed under
Article I, section 2 is seen as providing both the responsibility and
the authority to intervene in administrative decisions in order to
set priorities, allocate limited resources, balance competing policy
goals, resolve conflicting jurisdictions and responsibilities of agen-
cies, and assure that programs are effectively and efficiently man-
aged. Support for this proposition is founded on language in the Su-
preme Court’s opinion Myers v. United States where it stated that
“[t]he ordinary duties of officers prescribed by statute come under
the general administrative control of the President by virtue of the
general grant to him of executive power, and he may properly su-
pervise and guide their construction of the statutes under which
they act in order to secure that unitary and uniform execution of
. the laws which Article II of the Constitution evidently contemplat-
ed in vesting general executive power in the President alone.” 16

!t Memorandum dated March 24, 1989 for Oliver B. Revell, Chairman, Investigations/Law En-
forcement Committee, President’'s Council on Integrity and Efficiency, entitled “Congressional
Request for Information From Inspectors General Concerning Open Criminal lnmtigtions,"
frtg:: };:la)m t Attorney General Douglas W. Kmiee, Office of Legal Counsel, DOJ, at $-9 (copy
al .

135 U.S.C. Appendix (1988).

¢ OLC Memorandum supra note 12 at 9-13. The OLC’s conclusions and rationale underlyi
them have been vigorously challenged by the House General Counsel. See, Memorandum da
May 2, 1989 to Honorable Jack Brooks, Chairman, House Judiciary Committee from Steven R.
Roes, General Counsel to the Clerk (copy attached).

% See, eg., Letter dated June 12, 1989 to Honorable Lioyd Bentsen, Chairman, Senate Com-
mittee on Finance from Assistant Attorney General Carl T. Crawford, Office of Leglc?Sw Af-
fairs, DOJ (for cause removal restrictions and repo%uimmenu in 8. 216, the Social Secu- ;
rity Reform Act of 1989, deemed unconstitutional); r dated May 17, 1989 to Honorable ] i
Bruce F. Vento, Chairman, House Subcommittee on National Parks and Public Lands, Commit-
tee on Interior and Insular Affairs from Acting Assistant Attorney General Carol T. Crawford,
Office of Legislative Affairs, DOJ (for cause removal restrictions and manin%er:quimmenta in
H.R. 1484 deemed unconstitutional; bill passed House July 17, 1989, 134 ng. . H. 3767-3T79
(daily ed. July 17, 1989)); 24 Weekly Comp. Pres. Doc. 13’7’?' (Oct. 81, 1988) (Presidential statement
on pocket veto of S. 508, the Whistleblower Protection Act of 1988 on unds that for cause
removal and direct reporting provisions are unconstitutional; bill en into law with contro-
verted provisions in 101st Congress, see Pub. L. 101-12).

¢ Myers v. United States, supra, 212 U.S. 52, 135 (1926). See also In re Sealed Case, 838 F.2d
476 (D.C. Cir. 1988) rev’d sub. nom. Morrison v. Olson, 108 S.Ct. 2597 (1988). For a detailed expla-
nation and critique of the unitary executive theory, see Unitary Executive, supra note 11, 67
Geo. Wash. L. Rev. at 649-662.
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However, the substantiality of these views of presidential su-
premacy over the executive bureaucracy werer emphatically reject-
ed by the Supreme Court’s decisions in Morrison v. Olson,*" up-
holding the validity of the appointment and removal conditions for
independent counsel under the Ethics in Government Act, and Mis-
tretta v. United States, 18 sustaining the constitutionality of the
composition, location and powers of the United Sentencing Com-
mission. In opinions remarkable for their breadth and near una-
nimity,'® the High Court unequivocally dealt with the notion of a
unitary executive. Addressing the argument of dissenting Justice
Scalia in Morrison that “the language of Article II vesting the ex-
ecutive power of the United States in the President requires that
every officer of the United States exercising any part of that power
must.serve at the pleasure of the President,” Chief Justice Rehn-
quist held that “{t]his rigid demarcation—a demarcation incapable
of being altered by law in the slightest degree, and applicable to
tens of thousands of holders of offices neither known nor foreseen
by the framers—depends upon an extrapolation from general con-
stitutional language which we think is more than the text will
bear.” 20 In Mistretta, Justice Blackmun, rejecting the contention
that Congress was without authority to locate any agency with no

[ojur con-
stitutional principles of separated powers are not violated, howev-
er, by mere anomaly or innovation * * * Congress’ decision to
create an independent rulemaking body to promulgate. sentencing
guidelines and to locate that body within the Judicial Branch is not
unconstitutional unless Congress has vested in the Commission
powers that are more appropriately performed by the other
Branches or that undermine the integrity of the Judiciary.” 21 In
both decisions the Court expressed unequivocal; approbation of a
very far reaching though not limitless, power in Congress over
agency structure, location and relationships that may properly
have as its principal object the desire to limit the President’s influ-
ence over the development and implementation of administration
policy. The Court underlined its intendeddeference to the congres-
sional prerogative in the area by adopting the pragmatic, balancing
approach first enunciated in Nixon v. Administrator of General
Service 22 for such agency relationship type cases, an approach that
has yet to produce even a single limitation on the exercise of legis-
lative power in separation litigation.

The Court specifically dealt with a for cause removal limitation
issue in Morrison v. Olson. There it has been argued that since an
independent counsel is removable by the Executive, through the
Attorney General, only for “good cause,” such statutory limitation
on the President’s “at will” removal authority of an officer who is
exercising purely executive functions unduly interferes with the
President’s constitutional duties and prerogatives and thereby vio-
lates separation of powers principles. In rejecting this contention,

17 108 S. Ct. 2597 (1988).

18109 8. Ct. 647 (1989),

1% Only Justice Scalia dissented in both cages. -
20108 S. Ct. at 2618, note 29.

21 109 S. Ct. at 661.

22 433 U.S.C 425, 443 (1977).
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the Court reconciled its confusing prior jurisprudence on removal,
and at the same time put to rest any hopes of any expansion of
presidential power over agencies.

The Court held that the validity of insulating an inferior officer
from at will removal by the President will no longer turn on
whether such an officer is performing “purely executive” or
“quasi” legislative or “quasi” judicial functions. The issue raised by
a for cause removal limitation, the majority opinion explained, is :
whether it interferes with the President’s ab i}y to perform his i
constitutional duty.23 It is in that liﬁht that the function of the of- |
ficial in question must be analyzed. In the case before it the Court ?
noted that the independent counsel’s prosecutorial powers are exec-
utive in that they have “typically” been performed by Executive
Branch officials. But, the Court held, the exercise of prosecutorial -
discretion is in no way “central” to the functioning of the Execu-
tive branch. Further, since the independent counsel could be re-
moved by the Attorney General, this is sufficient to ensure that i
she is performing her statutory duties, which is all that is required i
by the “take care” clause.24 Finally, the limited ability of the
President to remove, through the Attorney General, the independ-
ent counsel was also seen as leaving enough control in his hands to
reject the argument that the scheme of the Ethics in Government
Act impermissibly undermines executive powers or disrupts the
proper constitutional balance by preventing the Executive from
performing his functions.25 Although the Court did not define with
particularity what would constitute sufficient “cause” for removal,
itﬁ_ did2 éndicate that it would at least encompass misconduct in
office.

In sum, then Morrison appears to vitiate the essential supporting
legal rationale of the unitary executive theory, ie., that the Presi- ‘
dent must have the absolute discretion to direct, control and dis-
charge at will subordinate officials whose functions include purely . -
executive task. Morrison teaches that there are no rigid categories .
of officials who may or may not be removed at will. The question
that arises in such cases is whether a for cause provision impermis- .
sibly undermines executive powers or would disrupt the proper bal-
ance between the coordinate branches by preventing the Executive l
from performing his assigned functions.

Thus the Court in Morrison has adopted the pragmatic, function-
al analysis approach exemplified by Nixon v. Administrator of Gen-
eral Services 2 and Commodity Futures Trading Commission v.
Schor 28 for agency functioning type cases. In such cases there is
no issue of one branch attempting to increase its powers at the ex- )
pense of another as was the situation is INS v. Chadha or Bowsher i
v. Synar.2® Indeed, where the question of agency functioning is in- ‘
volved, the issue of aggrandizement is seen as essentially irrele-
vant.®9 The key question in disputes over agency arrangements is

23108 S.Ct. at 2617-19.
3¢ Id. at 2619-20.
25 Jd. at 2621-22, :
2¢ Jd. at 2620, 2621,
21433 U.S. 426, 443 (1977).
9 478 U.S. 838,851 (1986).
;: Ilvgam'mn v. Olson, supra, 108 S.Ct. at 2620-21,
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whether 8o much has been taken from the functioning of one con-
stitutional actor as to impair its core duty. Thus functional analy-
sis comes into play. The Court sees its task as assuring itself that
the essential lines of authority from the constitutional actors—Con-
gress, the President, and the Judiciary—to the agencies remain
intact. The review of impact on the respective relationships is,
then, not concerned solely with aggrandizement but with maintain-
ing the relative functional balance between the constitutional
- actors and the agencies. Future congressional attempts to insulate
' decisions and decisionmakers from presidential control to one
degree or another will subjected to this somewhat lenient test,3?
Confirmation of the Court's support of a broad congressional au-
thority over agency structure, and the flexible standard by which it
will test such exercises of power, is further evidenced in its 8~1
ruling in Mistretta v. United States,?? rejecting a broad ranging
separation of powers challenge to the United States Sentencing
Commission. Petitioners argued that the Commission, an independ-
ent agency in the Judicial Branch vested with power to promulgate
binding sentencing guidelines, violated the separation doctrine by
its placement in the Judicial Branch, by requiring federal judges to
serve on the Commission and to share their authority with non-
Jjudges, and by empowering the President to appoint Commission
members but limiting his power to remove them only for cause.
The Court rejected these contentions and in the course of its
opinion reiterated its understanding that the separation principle
does not require a rigid compartmentalization of the branches but
rather recognizes “that our constitutional system imposes upon the
" Branches a degree of overlapping responsibility, a duty of interde-
pendence as well as independence the absence of which ‘would pre-
clude the establishment of a Nation capable of governing itself ef-
fectively.’” 33 The function of the separation principle is to pre- ;
serve this flexibility while guarding against “the accumulation of _ o
excessive authority in a single branch” through encroachment and
aggrandizement by one branch against another. The Court ex-
plained that ‘{i}t is this concern of encroachment and aggrandize-
ment that has animated our separation-of-powers jurisprudence
and aroused our vigilance against the ‘hydraulic pressure inherent
within each of the separate Branches to exceed the outer limits of
its power.’” 3¢ Reviewing its precedents, it noted those instances
where it had “invalidated attempts by Congress to exercise the re-
sponsibilities of other Branches or to reassign powers vested by the
Constitution in either the Judicial Branch or the Executive

e e s

—yr

iy

BTN

*! Indeed, the first appellate court ruling dealing with such an issue clearly adopted the Mor-
rison-Schor-Nixon v. Administrator of General Services approach. In S.E.C. v. Blinder, Robineon
& Co,, 855 F.2d 677 (10th Cir., 1988), cert. denied 57 US.LW. 8552 (US. S. Ct. 1989), the Tenth
Circuit rejected the argument that the power vested in the Securities Exchange Commission to
commence civil enforcement actions was a violation of the separation of powers doctrine in that
the President’s ability to “take carc” that the laws are faithfully executed is impeded because
he cannot remove members of the Commission at will—a contention premised on the idea that
gdrooecutorial discretion is a core executive function from which the President cannot be divest-

31 109 S.Ct. 647 (1989).
33 109 S.CY. at 659,

3 ]d. -
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Branch,” 35 and contrasted them with cases in which “we have
upheld statutory provisions that to some degree commingle the
functions of the Branches, but that pose no danger of either ag-
grandizement or encroachment.” 3¢ In these latter situations,
which involve the congressional ordering of arrangements within
or between agencies in areas of shared responsibility and in which
congressional action does not contravene any express constitutional
provision, the Court explained that it applies a pragmatic balanc-
ing test in which it determines whether the challenged arrange-
ment “prevents the Executive Branch from accomplishing its as- i
signed functions,” and, if so, “whether the impact is justified by an ‘
overriding need to promote objectives within the constitutional au-
thority of Congress.” 37

The Department of Justice’s position with respect to the pro-
posed reports requirements of H.R. 2748, as well as those new cur-
rently prescribed by section 17, is arguably wholly consistent with
the pragmatic approach reflected in the Supreme Court’s most
recent separation of powers opinions. Thus the Court in Mistretta
stated that “our principle of separation of powers anticipates that
the coordinate branches will converse with each other on matters
of vital common interest.” 38 In Morrison the Court characterized
“Congress” role under the {independent counsel statute] * * * of
receiving reports or other information and oversight of the inde-
pendent counsel’s activities” as being “incidental to the legislative
function of Congress”.39

However, Congress, authority to impose direct reporting require-
ments on agency officials, while amply supported by the case law
just reviewed, .also rest independently on Congress’ constitutional
prerogative to inform itself in aid of its legislative functions. Here
both historical practice and judicial precedent support the validity
of such provisions.

It is well settled that Congress in legislating pursuant to the .
powers granted it under Article I, section 8 of the Constitution, as
well as powers granted in other parts of the Constitution, has the
authority, under the Necessary and Proper Clause, Act. I, §8, cl.
18, to create the bureaucratic infrastructure of the Executive
branch and to determine the nature, scope, power and duties of the
offices so created.+° Moreover, as a general matter, the Supreme
Court has spoken very broadly of the legislative power over offices.
Where Congress deals with the structure of an office—its creation,
location, abolition, powers, duties, tenure, compensation and other

3%1d. at 660, citing Bowsher v. Synar, 478 U.S. 714 (1986) (Congress may not retain removal
power over officer exercising executive functions): INS v. Chadha, 462 U.S. 919 (1983) (Congrees
may not control execution of laws except through Article I rocedures); Northern Pipeline Con-
struction Co. v. Marathon Pipeline Co., 458 U.S. 50 (1982) ( ngress may not confer Article IIT
power on Article I judges).

3¢ 1d. at 660, citing Morrison v. Olson, 108 S.Ct. 2597 (1988) (upholding judicial appointment of
independent counsel and limitix§ presidential removal for cause); and Commodity Futures Trad-
ing Commission v. Schor, 478 U.S. 833 (1986) (upholding agency's assumption of jurisdiction over
state-law counterclaims).

371d., citing Nixon v. Administrator of General Services, 433 U.S. 425, 443 (1979); Commodity
Futures Troding Commission v. Schor, supra, 478 U.S. at 851; and Morrison v. Olson, supra, 108
S.Ct. at 2620-21.

38 Mistretta, supra, 109 S. Ct. at 673.

3% Morrison, supra, 108 S. Ct. at 2621, citing McGrain v, Daugherty, 213 U.S. 185, 174 (1927).

4° Buckley v. ‘/a)leo, 424 US. 1, 138 (1976).
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such incidents—its power is virtually plenary.4! Only where the
object of the exercise of the power is clearly seen in the particular
situation as an attempt to effect an unconstitutional purpose, e.g.,
congressional appointment or removal of an officer,*2 have the
courts felt constrained to intervene. As has been noted, most re-
cently the Court in Morrison reaffimed Congress’ authority to re-
quire the submission of reports and other information to it from of-
ficials, and the exercise of oversight over agencies, “‘as functions
that we have recognized generally as being incidental to the legis-
lative function of Congress.” 43

With particular regard to the subject matter in question, the Su-
preme Court in Nixon v. Administrator of General Services has oc-
casion to note that “there is abundant statutory precedent for the
regulation and mandatory disclosure of documents in the posses-
sion of the Executive Branch” and that “[s]uch regulation of mate-
rial generated in the Executive Branch has never been considered
invalid as an invasion of its autonomy.” 44 There the Court cited
with apprvoal the Freedom of Information Act,*5 the Privacy Act
of 1974,4¢ the Government in the Sunshine Act,®?” the Federal
Records Act,*® and provisions concerned with census data 4° and
tax returns ° as appropriate instances of such regulation. In
Nixon itself, the Court upheld the Presidential Recordings and Ma-
terials Preservation Act,5! which regulates, inter alia, public access
to President Nixon's presidential papers, against presidential
claims of violations of the doctrines of separation of powers and ex-
ecutive privilege.

In fact, statutory requirements that Executive branch officials
report directly to the Congress trace their roots to the very first
Congress. The legislation establishing the Treasury Department re-
quired the Secretary to report to Congress “and generally perform
all such services relative to the finances, as he shall be directed to
perform.” 52 Pursuant to this mandate, Alexander Hamilton, the

first Secretary of the Treasury, submitted seminal reports to the -

Congress at the direction of the House of Representatives. Each
report begins with an acknowledgement of the order of the House
which had directed him to report.53 Prior to the passage of the
Budget and Accounting Act of 1921,5¢ which established the Presi-
dent authority over the agency budget process, each agency has
submitted its annual budget request directly to Congress. Findings

41 See, e.g., Crenshaw v. United States, 134 U.S. 99, 105-06 (1890)); Morrison v. Olson, 108 S.Ct.
2597 (1988); Mistretta v. United States, 109 S.Ct. 647 (1989).
4% See Buckley v. Valeo, 424 U.S. 1 (176), Bowsher v, Synar, 478 U.S. 714 (1986).
a 9‘2’7})Warrison v. Olson, supra, 108 S.Ct. at 2621, citing McGrain v. Daugherty, 213 U.S. 185, 174
44 Nixon v. GSA, 433 U.S. 425, 445 (1977).
455 U.S.C. 522 (1988).
48 5 U.S.C 552a (1988).
475 U.S.C. 552(bX1988).
U.S.C. 2101 et. seq (1982).
U.S.C. 8-9 (1982).
5026 U.S.C. 6103 (1982).
5144 U.S.C. 2201 (1982).
52 Act of September 2, 1789, ch. 12, sec. 2, 1 Stat. 65, 66.
®3 See, e.g., Report of Public Credit, 2 Annals of Congress 1991 (1790); R’Ie{ort on a National
Bank, id., 2031; Report on Manufactures, 3 Annals of Congress 971 (1791) (“The Secretary of the
Trﬁe;aig , in ggeggeznlt;e of the order of the House of Representatives * * * ")
tat. 5
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the process inefficient and unwieldy, Congress created the Bureau ;
of the Budget (now the Office of Management and Budget) to :
review the morass, of agency budgetary information and to approve
agency budget requests.55 In addition to authority to review and
approve agency budget requests, the Bureau was subsequently au-
thorized to clear proposals for legislation or agency comments on
proposed legislation.56
However, Congress’ voluntary relinquishment of this authority
has not been unequivocal. Either House may request an agency of-
ficial to submit directly to it “an appropriation estimate or request,
a request for an increase in that estimate or request, or a recom-
mendation on meeting the financial needs of the Government.” 57
Also, Congress has selectively required simultaneous or unaltered
submission of budget requests and legislative proposals and com-
ments that limit review by OMB of budget requests, legislative pro-
posals, review of proposed agency rules, and other required reports
and documents. Thus, since 1973, Congress has mandated that the
budget requests of the U.S. Postal Service,5¢ and the U.S. Interna-
tional Trade Commission,5? submitted to Congress without revi-
sion, and that the budget requests and legislative proposals of other
agencies ‘be submitted concurrently to OMB and the Congress.°
Also, Congress has exempted the Securities and Exchange Commis-
sion, Board of Governors of the Federal Reserve System, Federal
Deposit Insurance Corporation, Federal Home Loan Bank Board,
and the National Credit Union Administration from OMB clear.
ance of their legislative proposals and comments.5! OMB also has
been precluded from imposing E.O. 12,291 review on Agricultural
Marketing orders of the Department of Agriculture or regulations
of the Bureau of Alcohol, Tobacco and Firearms of the Treasury
Department.62 OMB may review reports to Congress required of .
the Secretary of Health and Human Services but it may not revise
--them or delay their timely submissions.%2 Reports and documents

55 See generally, L. Fisher, Presidential Spend ower, ch. 1 (1975).

5¢ See Reorganization Act of 1939, ch 36, tit. I.'lll,.‘%s Stat 565 (codified at 81 U.S.C. 1108 (1982)).
57 31 U.S.C. 1108(eX1982).
a 9‘8°2§)ee Act of June 80, 1974, Pub. L. No. 93-328, § 23, 88 Stat. 287 (codified at 39 U.S.C. § 2009

59 See Trade Act of 1974, Pub. L. No. 93-618, § 175(aX1), 88 Stat. 1978 (1975) (codified at 19
U.S.C. § 2232 (1976)).

0 See, eg., Privacy Act of 1974, Pub. L. No. 93-579, § S(aX5), 88 Stat. 1896 (reprinted in 5
US.C. §552a app., at 318 (1976) (Privacy Protection Study Commission); Commodity Futures
Tradiné Commission Act of 1974, Pub. L. No. 93-463, § 101(aX3), 88 Stat. 1389 (1974) (codified at
7 U.8.C. § 4a(hX1)42X1982)) (Commodity Futures Trading Commission); Consumer Product Safety
Act, Pub. L. No. 92-573, § 27(k), 86 Stat. 1207 (1972) (codified at 15 U.S.C. § 2076(k) (1982) (Con-
sumer Product Safety Commission); Hazardous Materials Transportation Act, Pub. L. No. 93~
633, gﬁ?«b)ﬁ), 88 Stat. 2156 (1975) (codified at 49 U.S.C. § 1903(b)X7X1982)) (National Transporta- :
tion Safety Board); Civil Service Reform Act of 1978, Pub. L. No. 95-454, § 202(a), 92 Stat. 1122 l
(codified at 5 U.S.C. § 1205(X1982) (Merit Systems Protections Board); Railroad Revitalization
and atory Reform Act of 1976, Pub. L. No. 94-210, § 811, 90 Stat. 60 (codified at 31 U.S.C.
81108( 1982)) (Interstate Commerce Commission); Department of Energy Act, Pub. L. No. 95-

1, § 401, 91 Stat. 582 (codified at 42 U.S.C. § 717(jX1982)XFedera! Ene: Regulatory Commis-
sion); Improvement Act of 1973, Pub. L. No. 93-146, § 12, 87 Stat 553 (codified at 45
US.C. §601(dX1976) (National Railroad Passenger Corporation); Regional Rail Reorganization
Act of 1973, Pub. L. No. 93-236, § 2021, 87 Stat. 990 (Codified at 45 U.S.C. § 712(X1982)) (U S. |
Railway Association). i
a 9‘2;2%& of Oct. 28, 1974, Pub. L. No. 93-495, § 111, 88 Stat. 1500 (codified at 12 U.S.C. § 250

°2 Executive Office Appropriations Act, 1987, as included in Public Laws 99-500 and 99-591, -
section 101(m).

9342 U.S.C. 242m (aX3) (1982).

Declassified in Part - Sanitized Copy Approvéd for Release 2014/04/25 : CIA-RDP92M00732R001100020061-7



Declassified in Part - Sanitized Copy Approved for Release 2014/04/25 : CIA-RDP92M00732R001100020061-7

44

required by Congress of the Inspector General of the Department of
Energy need no clearance or approval beyond the Secretary of
Energy or Federal Energy Regulatory Commission.®* And no clear-
ance is required for reports of the Chief Counsel of the Office of
Advocacy of the Small Business Administration.®5

Moreover, the statute books are replete with Executive Branch
reporting requirements that range from periodic general submis-
sions to reports that may be triggered by the occurrence of a speci-
fied event or executive action or by the mandate of a House or indi-
vidual committee. At present, some 482 such reporting require-
ments are imposed on the President himself in all areas of his ex-
ecutive purview, including the areas of national defense and securi-
ty and foreign affairs.®® Over 3,250 reports are required of cabinet
level departments and independent agencies, boards and commis-
sions,..including twelve such requirements on the CIA, including
those pertaining to the CIA IG in question here.S? As with the
presidential reporting requirements, the substantive areas of policy
implementation covered encompass national defense, national secu-
rity, and foreign affairs. Thus the practice of requiring executive
reports to the Congress has a strong historic foundation. Its legal
support appears equally substantial.

The Supreme Court has long recognized the validity of direct re-
porting requirements.®® In INS v. Chadha, contrary to the asser-
tion of the DOJ memorandum, the Court carefully noted that in in-
validating all forms of the legislative veto, it was not casting any
doubt on congressional reporting requirements. The Court empha-
sized that its limitation on the veto device—

does not mean that Congress is required to capitulate to
“the accretion of policy control by forces outside its cham-
bers * * *” The Constitution provides Congress with abun-
dant means to oversee and control its administrative crea-
_ . tures. Beyond the obvious fact that Congress ultimately
, ‘ . controls administrative agencies in the legislation that cre-
g ates them, other means of control, such as durational
limits on authorizations and formal reporting require-
ments, lie well within Congress’ constitutional power.5®

3 At the core of this aspect of congressional authority is the recog-
nition of the legislature’s need for reliable information in order to
fulfill its constitutionally mandated functions. As a general propo-
sition it may be posited that, in the absence of a countervailing
constitutional privilege or a self-imposed statutory restriction upon

64 42 U.S.C. 7138(f) (1982).

$515 U.S.C.A. 634 (1989 Suppl.).

°¢ Clerk, U.S. House of Representatives, “Reports To Be Made To Congress”, House Doc. No.
101-17, pp. 13-34, 101st Cong., 1st Sess. (1989).

¢7 Id. at 38-167.
U Suls(eleQ’fif" INS v. Chadhe, 462 U.S. 919, 935 nn. 9 and 19 (1987); Sibbach v. Wilson and Co., 312

©? Chadha, 462 U.S. at 955 n.19. The Chadha court also cites a number of instances in which
the Constitution explicitly allows legislative action by one House. See 462 U.S. at 955-56. Includ-
ed in those exceptions is the power of each House under Art. I, sec. 5, cl. 2 to “determine the
rules of its proceedings.” That authority, together with its implicit authority to oversee and in-
vestigate in aid of ita legislative function, underlies the unquestionable ability of authorized
committees to issue compulsory process. See, e.g., McGrain v. Daugherty, 213 U.S. 135, 151
(1927). It would seem anomalous to argue that Congress cannot demand in advance by law what
it may contemporaneously compel by the action of a committee alone.
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its authority, the Congress (and its committees) has plenary power
to compel information needed to discharge its legislative function
from executive agencies, private persons, and organizations, and,
within certain constraints, the information so obtained may be
made public. The fact that the Executive has determined for its
own internal purposes that a particular item should not generally
be disclosed does not prevent either House of Congress, or its com-
mittees and subcommittees, from obtaining and publishing infor-
mation that it considers essential for the proper performance of its
functions. The case law delineating Congress’ expansive oversight i
authority demonstrates its virtually plenary power in this area.

Thus, although there is no express provision of the Constitution
which specifically authorizes the Congress to conduct investigations
and take testimony for the purpose of petforming its legitimate
functions, the practice of the British Parliament and numerous de-
cisions of the Supreme Court of the United States have firmly es-
tablished that the investigatory power of Congress is so essential to
the legislative function as to be implied from the general vesting of
legislative power in Congress.”® Chief Justice Warren speaking for
the Court in Watkins described the power as follows:

We start with several basic premises on which there is
general agreement. The power of the Congress to conduct
investigations is inherent in the legislative process. That
power is broad. It encompasses inquiries concerning the
administration of existing laws as well as proposed or pos-
sible needed statutes. It includes surveys of defects in our
social, economic, or political system for the purpose of ena-
bling the Congress to remedy them. It comprehends probes
into departments of the Federal Government to expose cor-
ruption, inefficiency or waste. But broad as is this power of
inquiry, it is not unlimited. There is no general authority
to expose the private affairs of individuals without justifi-
cation in terms of the functions of the Congress * * * Nor
is the Congress a law enforcement or trial agency. These
are functions of the executive and judicial departments of
government. No inquiry is an end in itself; it must be re-
lated to, and in furtherance of, a legitimate task of the
Congress.?! ' '

Legitimate legislative tasks encompassing the power have been
defined as activities that are “an integral part of the deliberative
and communicative processes by which Members participate in
committee and House proceedings with respect to the consideration A
and passage or rejection of proposed legislation or with respect to |
other matters which the Constitution places within the Jjurisdiction
of either House.” 72

70 McGrain v. Daughterty, 273 U.S. 135 (1927); Watkins v. United States, 354 U.S. 178 (1957);
Barenblatt v. United States, 360 U.S. 109 (1959); Eastland v. United States Servicemen'’s Fund,
421 U.S. 491 (1975); Nixon v. Administrator of General Services, 433 U.S. 425 (1977); see also, i
United States v. A.T.T, 551 F.2d 384 (D.C. Cir. 1976) and 567 F.24 1212 (D.C. Cir. 1977).

71354 U.S. at 187. :

72 Gravel v. United States, 408 U.S. 606, 625 (1973).
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In Eastland v. United States Servicemen’s Fund, the Court reiter-
ated its view that the power of effective congressional inquiry is an
integral part of the legislative process:

The power to investigate and to do so through compulso-
ry process plainly falls with [the Gravel definition of legiti-
mate legislative tasks). This Court has often noted that the
power to investigate in inherent in the power to make
laws because ‘(a] legislative body cannot legislate wisely or
effectively in the absence of information respecting the
conditions which the legislation is intended to affect or
change.” McGrain v. Daugherty, 273 U.S. 125, 175 (1927),
* * * Issuance of subpoenas such as the one in question

. here has long been held to be a legitimate used by Con-
gress of its power to investigate * *-* S

+{Wlhere the legislative body does not itself posses the
requisite information—which not infrequently is true—re-
course must be had to others who do possess it. Experience
has taught that mere requests for such information often
are unavailing, and also that information which is volun-
teered is not always accurate or complete, as some means
of compulsion are essential to obtain what is needed.”
McGrain v. Daughtery, supra, at 175,73

These broad principles of congressional investigatory authority

apply a fortiori to the exercise of Congress’ Article 1 power to

create the agencies and offices necessary to carry out its policy di-

rectives and to devise effective mechanisms to ensure that those di-

rectives are carried out.”¢ Anticipation of a legislative need to

know accurately what an agency official actually thinks with re-

spect to his agency’s budget, or about changes in this agency’s leg-

islative authority, or, as in the instant situation, where an officer

has been installed specifically to ferret out agency fraud, corrup-

, : tion or waste, to know if that task is being effectively carried out,

. 5 - whether reflected in an identifiable document or in his personal

knowledge, would appear well within the congressional preroga-

tive. The legislative history of the Inspector General Act 75 under-
lines this very expectation. :

In creating the office of Inspector General, Congress pointedl

? prescribed their obligation as that of keeping “the Congress fully

and currently informed, by means of the reports required by sec-

tion 5 and otherwise, concerning fraud and other serious problems,

abuses and deficiencies relating to the administration of pro-

grams and operation administered or financed by such establish-

ment * * *.”’ 76 Section 5 requires the filing of detailed semi-annual

reports by each agency IG with the head of that agency who, in turn,

must submit those reports, along with his appropriate comments, to

the Congress within 30 days.?’” Rep. Jack Brooks, the House Floor

Manager of the Inspector General bill, explained that “there is no

prohibition [in the bill] with respect to filing [with congressional

e

78 Eastland v. United States Service’s Fund, 421 U.S. 491, 504-505 (1975).
74 Buckley v. Valeo, suﬁra, at 138.

78 Pub. L. 95452, codified at 5 U.S.C. Appendix (1988).

765 U.S.C. App. 4(aX5) (emphasis suppliest

75 U.S.C. App. Xa), (b).
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committees] all the information which Congress wants. We will be
able to get it. There is no problem about it.” 78 In spelling out pre-
cisely what was intended by its agreement with the Senate that
some investigation details would not go into the published semi-
annual reports, a colloquy between Rep. Bauman and Rep. Brooks
is instructive. Rep. Bauis.an stated: “It would just seem to me to be
pointless to pass this legislation unless, as part of each committee’s
oversight function, the committee had complete access to all
records of the investigations of these Inspectors General. Other-
wise, the bill is unnecessary.” Rep. Brooks agreed and explained.
“If the gentleman would yield further, Mr. Speaker, we will have
complete access to the records if we request them. It just will not
be part of the routine. I would say to my distinguished friend, the
-gentleman from Maryland [Mr. Bauman)], that there is no prohibi-
tion with respect to filing all the information which Congress ;
wants. We will be able to get it. It is just that it will not be routine- :
ly printed in the semiannual reports.” 9 Making clear what the

Senate had done and why, Rep. Brooks said: “I would say that the

Senate felt that it was not necessary to list [the investigated)

people in the public document when the investigation was over.

The list of investigated individuals is fully available to congression-

al committees at any time, and we could put it in a standing order

to get them if we needed them.” 8¢ The provision of H.R. 2748 re-

quiring specific reports at the request of either intelligence com-

mittee is the “standing order” referred to by Rep. Brooks. The bill

therefore, makes explicit for the CIA IG what the Inspector Gener-

al Act makes at least implicit for all other IG’s.

Although the DOJ memorandum of July 18, 1989 does not direct-

ly raise the question whether the pendency or prospect of criminal

litigation may serve as a basis to legitimately decline congressional

demands for information either in the form of document produc-

tion or testimony, the OLC challenge to the reporting requirements

of the Inspector General Act 8! does join that issue. In this regard, -

it can be anticipated that a refusal on this ground would be based,

inter alia, on the need to avoid prejudicial pre-trial publicity, pre-

venting disclosure of the litigants’ trial strategy, protecting the in-

dentity of confidential informants, or protecting the rights of inno-

cent third parties. The case law in this area, which has primarily

arisen in the context of government litigation where there has

been a claim of legislative interference as a consequence of a con-

gressional investigation, has generally upheld the Congress’ right

to probe the Executive’s conduct of litigation or the underlying cir-
cumstances that have given rise to litigation or prosecution despite

the pendency of a particular case. At the same time, it has been :
recognized that the rights of third parties may be affected in the |
process and that accommodations may have to be made to preserve

such rigths while not inhibiting the power of Congress to obtain in-
formation. In view of the as yet hypothetical nature of the Justice .
Department’s claim as to the instant situation, the following dis- |

18124 Cong. Rec. 32032 (1978) (Rep. Brooks). |
:: }50 Cong. Rec. 32032 (1978).

81 See notes 11-15, supra, and accompanying text.
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cussion will focus on the development of the law in this area in the
context of interbranch disputes. There is no reason to believe that
the law or logic underlying its development would alter in the face
of the absence of the government as one of the possible litigants.
The reasons advanced by the Executive for declining to provide
information to Congress about judicial proceedings have included
avoiding prejudicial pre-trial publicity, protecting the rights of in-
nocent third parties, protecting the identity of confidential inform-
ants, preventing disclosure of the government’s strategy in antici-
pated or pending judicial proceedings, and precluding interference
with the President’s constitutional duty to faithfully execute the
laws.82 Although these reasons are most relevant to criminal cases,
in 1982 the Executive branch initially refused to comply with a
congressional demand for Environmental Protection Agency docu-
ments in open law enforcement files which were alleged to be ‘‘sen-
sitive” to civil judicial proceedings related the EPA enforcement of
the Superfund legislation. At the direction of the President, execu-
tive privilege was invoked and the documents were only provided
to the commitee after EPA Administrator Gorsuch had been cited
for contempt of Congress.8? The General Counsel to the Clerk of
the House vigorously disputed the notion that Executive Branch
concerns about disclosing information on criminal cases are appli-
cable to congressional requests for documents or testimony con-
cerning civil actions.84
Despite the Executive branch policies restricting disclosure con-
cerning judicial proceedings, in various executive-legislative dis-
putes over congressional access, Congress has been provided with
information about both criminal and civil proceedings. Congress
succeeded in obtaining information concerning enforcement of the
Superfund legislation as was just noted,% and in several sensitive
criminal proceedings, including the Abscam investigation.86
.. The Supreme Court has recognized Congress’ right to investigate
\ the government’s conduct of civil and criminal litigation. In the
g ' leading case of McGrain v. Daugherty,®? the Senate had appointed
a select committee to investigate the alleged failure of the Justice
Department to prosecute and defend certain civil and criminal ac-
. tions to which the fgovemmeni: was a party. The Supreme Court
2 upheld the action of the Senate in citing the brother of the Attor-
: ney General for contempt of Congress for failure to comply with a
subpoena issued by the select committee. The Court determined
that the subject of the investigation—‘‘whether the Attorney Gen-
eral and his assistants were performing or neglecting their duties
in-respect of the institution and prosecution of proceedings to
punish crimes and enforce appropriate remedies against the wrong-

$2 A leading statement of the executive branch position is found in an opinion of Attorney
General Robert Jackson. 40 Op. A.G. 45 (1941).

:: ?;.e X:xggrally H.R. Rept. No. 97-968, 97th Cong., 2d Sess. (1982).

$¢ See Investigation of the Environmental Protection Agency: Report on the President’s Claim
of Executive anilego:;ver EPA Documents, Abuses in the Superfund Program, and Other Mat-
ters, 98th Cong., 2d . 23-24 (House Energy and Commerce Comm. Print 98 AA, 1984).

*¢ For a discussion of precedents regarding congreesional accees to criminal invqﬁatiana. 808
Ehlke, Congressional Access to Information From the Executive: A Legal Anal -65 (CRS
Rept. No 86-50A, 3/10/86). See also memorandum from general Counsel to the Clerk to the
House, reprinted in H.R. Rept. No. 97-968, supra note 83 at 58.

87273 U.S. 135 (1927). .
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doer”—was clearly one on which legislation could be enacted and
was within the jurisdiction of the Senate to investigate.8®

The courts have also explicitly held that agencies may not deny
Congress access to agency documents, even in situations where the
inquiry may result in the exposure of criminal corruption or mal-
administration of agency officials. As the Supreme Court has noted, i
“But surely a congressional committee which is engaged in a legiti- :
mate legislative investigation need not grind to a halt whenever re-
sponses to its inquiries might potentially be harmful to a witness
in some distinct proceeding * * * or when crime or wrongdoing is
exposed.” #° Nor does the actual pendency of litigation disable Con-
gress from investigating facts which have a bearing on that litiga-
tion, where the information sought is needed to determine what, if
any, legislation should be enacted to prevent further ills.9° :

Although several lower court decisions have recognized that con-
gressional hearings may have the result of generating prejudicial -
pre-trial publicity, they have not suggested that there are any con-
stitutional or legal limitations on Congress’ right to conduct an in-
vestigation during the pendency of judicial proceedings. Instead,
the cases have suggested approaches, such as granting a continu-
ance or a change of venue, to deal with the publicity problem.®?
For example, the court in one of the leading cases, Delaney v.
United States, entertained “no doubt that the committee acted law-
fully, within the constitutional powers of Congress duly delegated
to it” but went on to describe the possible consequences of concur-
rent executive and congressional investigations:

We think that the United States is put to a choice in
this matter: If the United States, through its legislative de-
partment, acting conscientiously pursuant to its conception
of the public interest, chooses to hold a public hearing in-
evitably resulting in such damaging publicity prejudicial
to a_person awaiting trial on a pending indictment, then_
the United States must accept the consequences that the
judicial department, charged with the duty of assuring the
defendant a fair trial before an impartial jury, may find it
necessary to postpone the trial until by lapse of time the . .
danger of the prejudice may reasonably be thought to have
been substantially removed.®?

58 See 273 U.S. at 170, 177-78. Also noteworthy was the investigation by two committees in
1920 and 1921 of the notorious Palmer raids in w ich, under the direction of the Attorney Gen-
eral, hundreds of persons were illegally arrested, detained and deported. The committees ex-
plored at length the s})ecﬁc abuses by the Department, which at the time were not closed mat-
ters. Attorney General A. Mitchell Palmer on Charges Made Against Department of Justice by
Louis F. Post and Others: Hearings Before the House Comm. on ules, 66th Cong., 2d Sess. (1920);
Charges of Illesal Practices of the De, nt %f dJustice: Hearings before a Subcomm. of the Sen. !
Comm. on the Judiciary, 66th Cong., 3d Sess. (1921). .

8¢ Hutcheson v. United States, 369 U.S. 599, 617 (1962).

90 Sinclair v. United States, 279 U.S. 263, 204 (1929).

91 See, Eg Delaneg V. United States, 199 F.2d 107 (1st Cir. 1952); United States v. Mitchell, 372
F.Supp. 1239, 1261 (S.D.N.Y. 1973). For discussion of issues in addition to prejudicial publicity
that have been raised in regard to concurrent congressional and judical proceedings, including
allegations of violation of due process, see H.R. Rept. No. 97-968, supra note 83, at 58 et seq.

#2199 F.2d 107, 114 (1st Cir. 1952). The court did not fault the committee for holding public
hearings, stating that if closed hearings were rejected “because the legislative committee
deemed that an open hearing at that time was required by overriding considerations of public
interest, then the committee was of course free to go ahead with its hearing, merely accepting

Continued
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_ The Delaney court distinguished the case of a congressional hear-
Ing generating publicity relating to an individual not under indict-
ment at the time (as was Delaney):

Such a situation may present important differences from
the instant case. In such a situation the investigative func-
tion of Congress is informing itself so that it may take ap-
propriate legislative action; it is informing the Executive
so that existing laws may be enforced; and it is informing
the public so that democratic processes may be brought to
bear to correct any disclosed executive laxity. Also, if as a
result of such legislative hearing an indictment is eventu-

~ally procured against the public official, then in the
normal case there would be a much greater lapse of time
between the publicity accompanying the public hearing
and the trial of the subsequently indicted official than
would be the case if the legislative hearing were held
while 9ghe accused is awaiting trial on a pending indict-
ment.

The absence of indictment and the length of time between congres-
sional hearing and criminal trial have been factors in courts reject-
ing claims that congressionally generated publicity prejudiced de-
fendants.®4 Finally, in the context of administrative proceedings,
courts have held that pressures emanating from questioning of
agency decisionmakers by members of Congress may be sufficient
to undermine the impartiality of the proceeding. Mere inquiry and
oversight of agency actions, however, would not necessarily rise to
the level of political pressure designed to influence particular pro-
ceedings that has been condemned by the courts.®5
Thus, the courts have recognized the potentially prejudicial
effect congressional hearings can have on pending cases. While not
questioning the prerogatives of Congress with respect to oversight
and investigation, the cases pose a choice for the Congress: congres-
sionally generated publicity may result in harming the prosecuto-
rial effort of the Executive; but access to information under secure
. conditions can fulfill the congressional power of investigation and
at the same time need not be inconsistent with the authority of the

Yy

the consequence that the trial of Delaney on the pending indictment might have to be delayed.”
199 F.2d at 114-5. It reversed Delaney’s conviction because the trial court had denied his motion
for a continuance until after the publicity generated by the hearing, at which Delaney and other
trial witnesses were asked to testify, subsided. See also, Hutcheson v. United States, 369 U.S.
599, 613 (1962) (upholding contempt conviction of person who refused to answer committee ques-
tions relatig to activities for which he had been indicted by a state grand jury, citing Delaney.)

93 199 F.2d at 115.

9¢ See, Silverthorne v. United States, 400 F.2d 627 (Sth Cir. 1968), cert. denied, 400 U.S. 102
(1971) (claim of prejudicial pretrial publicity rejected because committee hearings occurred five
months prior to indictment); Beck v. United States, 298 F.2d 622 (9th Cir. 1962) (hearing occurred
a year before trial); United States v. Haldeman, 559 F.2d 31, 63 (D.C. Cir. 1976), cert. denied, 433
U.S. 933 (1977), United States v. Ehrlichman, 546 F.2d 910, 917 (D.C. Cir. 1976) cert. denied, 429
U.S. 1120 (1977); United States v. Mitchell, 372 F.Supp. 1239, 1261 (S.D.N.Y. 1973) (post-indict-
ment Senate hearing but court held that lapse of time and efforts of committee to avoic ques-
tions relati:f to indictment diminished possibility of prejudice); United States v. Mesarosh, 223
F.)Zd 44!; (8rd Cir. 1955) (hearing only incidentally connected with trial and occurred after jury
selected).

9® See, Peter Kiewit Sons, Co. v. US. Army Corps of Engineers, 714 F.2d 163 (D.C. Cir. 1983);
Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981); see generally, Rosenberg, Deﬁninﬁ the Limits
of Congressional Intercession in Agency Decigionmaking: The Nature and Sco, of the Pillsbury

trine (CRS, September 25, 1984), reprinted in Hearings on Oil Industry ﬁgem Before Sub-

comms. of House Energy and Commerce Comm., 98th Cong., 2d Sess. 652 (1984).
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Executive to pursue its case. Nonetheless, it remains a choice that
is solely within Congress’ discretion to make, irrespective of the
consequences,

The executive also frequently makes a broader claim that pros-
ecution is an inherently executive function and that congressional
access to information related to the exercise of that function is
therefore limited. Prosecutorial discretion is seen as off-limits to
congressional inquiry and access demands are viewed as interfering
with the discretion traditionally enjoyed by the prosecutor with re.
spect to pursuing criminal cases.?6 Initially, it must be noted that
the Supreme Court has recently rejected the notion that prosecuto-
rial discretion in criminal matters is an inherent or core executive
function. Rather, the Court noted in Morrison v. Olson,?7 sustain-
ing the validity of the appointment and removal conditions for in-
dependent counsels under the Ethics in Government Act, that the
independent counsel’s prosecutorial powers are executive in that
they have “typically” been performed by executive branch officials,
but held that the exercise of prosecutorial discretion is in no way
“central” to the functioning of the executive branch.?® The Court
therefore rejected a claim that insulating the independent counsel
from at-will presidential removal interfered with the President’s
duty to “take care” that the laws be faithfully executed.??

Moreover, it may be further noted that the concept that prosecu-
tion is an inherently executive function insulated from outside in-
quiry or second-guessing is invariably voiced in cases involving pri-
vate parties seeking to have the courts order the initiation of a
prosecution, dictate prosecutorial policy, or terminate a prosecu-
tion.! 20 These cases have recognized that ‘{i]n the absence of statu-
torily defined standards governing reviewability, or regulatory or
statutory policies of prosecution, the problems inherent in the :
tasks of supervising prosecutorial decisions do not lend themselves i
to resolution by the judiciary.”101 Thus, judicial reluctance to su-

- pervise rather than deference solely to some constitutionally-based
exclusivity of the prosecutorial function has motivated these deci-
sions.1°2 Furthermore, permitting private parties to utilize the
courts to dictate prosecution decisions is a much different proposi-
tion than allowing for congressional access to information in the
course of congressional oversight of the enforcement of the laws
that Congress itself has enacted.

Conceding a separation of powers component to the prosecutorial
discretion-congressional access to information situation, however,
the test for separation of powers violations can be applied to a con-
gressional access dispute in this context. Thus,

96 See, e.g., Contempt of Congress, H. Rept. No. 97-968, 97th Co: ., 2d Sess. 88, 61 (1982).

97108 S.& 2597 (1;88)‘ ne

8 Id. at 2619.
2 Id. at 2619-20. See also, U.S. ex rel Stillwell v. Hughes Helicopter, Inc., et al, No. CV 87-

lMO-VG;OK(Gx). U.S. D.C. C.D. Calif,, June 1, 1988 (qui tam suits not violative of separation of

powers). .
190 See e.g, Heckler v. Chaney, 407 U.S. 821 (1985): Confiscation Cases, T4 U.S. 454 (1869).; f

United States v. Cox, 342 F.2d 187 (5h Cir. 1965); Nathan V. Smith, 737 F.2d 1069, 1078-9 (D.C.

Cir. 1984) (Bork, J. concurrirzxg); Nader v. Saxbe, 497 F.2d 667 (D.C. Cir. 1974); Inmates of Attica

v. Rockefeller, 417 F.2d 375 (2d Cir. 1973): NAACP v. Meese, 615 F.Supp. 200 (D.D.C. 1985). !
191 Inmates of Attica v. Rockefeller, 477 F.2d at 375. -
192 See, Wayte v. United States, 407 U.S. 598 (1985). Heckler v. Chaney, 407 U.S. 821 (1985) ,

(Marshall, J. concurring); Nathan v. Smith, 137 F.2d at 1078-9. -
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(IIn determining whether the [congressional action] dis-
rupts the proper balance between the coordinate branches,
the proper inquiry focuses on the extent to which it pre-
vents the Executive Branch from accomplishing its consti-
tutionally assigned functions. Only where the potential for
disruption is present must we then determine whether
that impact is justified by an overriding need to promote
objective within the constitutional authority of Con-
gress. 103

Congressional oversight and access to documents, unlike the
action of a court, cannot stop a prosecution or set limits on the
management of a particular case. Access to information by itself
does not disturb “the exclusive authority and absolute discretion
[of the Executive Branch] to decide whether to prosecute a
case.”” 19¢ The assertion of prosecutorial discretion in the face of a
congressional demand for information would seem to be akin to the
“generalized” claim of confidentiality made in the Watergate exec-
utive privilege cases. That general claim—lacking in specific dem-
onstration of disruption of executive functions—was held to be
overcome by the more focused showing of need for information by a
coordinate branch of government.105

Given the legitimacy of congressional oversight and investigation
of the law enforcement agencies of government and the need for
access to information pursuant to such activities, a claim of pros-
ecutorial discretion by itself would not seem to be sufficient to
defeat a congressional demand for information. The congressional
action itself does not and cannot dictate prosecutorial policy or de-
cisions in particular cases. Congress may enact statutes that influ-
ence prosecutorial policy and information relating to enforcement
of the laws would seem necessary to perform that legislative func-
tion. Thus, under the standard enunciated in Morrison v. Olson and
Nixon v. Administrator of General Services, the fact that informa-
tion is sought on the executive’s enforcement of criminal laws
would not in itself seem to preclude congressional inquiry.

In the face of this case law and statutory precedent, the efficacy
of a claim of violation of the separation of powers doctine as a
result of H.R. 2748’s reporting requirements is problematic. As has
' already been noted, in determining whether a statute disrupts the

balance between the coordinate branches the Court first asks

an

193 Nixon v. Administrator of General Services, 433 U.S. 425, 443 (1977). See also, Morrison v.
Olson, supra, 108 S.Ct. at 2620-21.

10¢ The quoted statement is from United States v. Nixon, 418 U.S. 683, 693 (1974) and is often
cited as Court recognition of the concept of prosecution as an inherent executive function. How-
ever, the statement was dicta and it is not clear that the Court was not merely reiterating the
premise of an argument made by the president’s counsel relative to the justiciability of the case.
After Morrison v. Olsor, it would appear that continued reliance on it is problematic. Nixon
was cited in Heckler v. Chaney for the proposition that the decision not to prosecute is “general-
ly committed to an agency's absolute discretion.” The Court went on, however, to note that
“[tThis recognition of the existence of discretion is attributable in no small part to the general
unsuitability fordudicia] review of agency decisions to refuse enforcement.” 105 S.Ct. at 1656.
With respect to Nixon, Justice Marshall, concurring in Heckler, stated:

“® * * [Thhat half-eentence is of course misleading, for Nixon held it an abuse of that discre-
tion to attempt to exercise it contrary to validly promulgated regulations. Thus, Nixon actually
stands for a very different proposition than the one for which the Court cites it: faced with a
specific cleim of abuse of prosecutorial discretion, Nixon makes clear the courts are not power-
less to intervene.” 105 S.Ct. at 1663.

105 [J.S. v. Nixon, 418 U.S. 683, 705-706, 711-712 (1974).
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whether the action of the challenged branch threatens to prevent
another “from accomplishing its constitutionally assigned func-
tion,” and second, “where there is a potential for disruption,” it de-
termines “whether that impact is justified by the overriding need
to promote objectives within the constitutional power” of the
moving branch.106

It would be difficult to argue that the reporting requirements in
question here on their face aggrandize congressional power in dero-
gation of presidential power. The chief Executive appoints the Di-
rector of the DIA and he serves at his pleasure. Thus the President
maintains his ability to communicate with the Director and influ-
ence his views as to the appropriate conduct of the agency. Also,
the legislation in no way blocks a legitimate claim of executive
privilege, as that concept has been articulated in United States v.
Nixon.1°7 But the Nixon court expressly declined to opine on the
outcome of a direct conflict in powers committed to each of the po-
litical branches, Certainly a generalized claim of privilege, such as
appears to be the case here, would face no better reception than
the similar broad claim asserted by President Nixon. Here, howev-
er, a plausible claim might be made that revelation of certain 1G
reports, or parts of them, could reveal important state secrets or
national security information. Such a claim, however wel! founded,
would not end the matter. It would have to be balanced against the
need of the committees and the degree of disruption it would
impose on the Executive’s abilities to carry out the national securi-
ty and foreign affairs functions undoubtedly committed to him.
Among other factors that may be taken info consideration by a
court include: (1) whether information in fact involves national se-
curity or foreign affairs matters, as well as evidence fraud, abuse
or other administrative wrongdoing; (2) the fact that receiving com-
mittees are the only committees authorized to receive such reports,
have historically received such sensitive materials, have an unques-
tioned record of confidentiality, and have elaborate procedures for
maintaining the secrecy of intelligence information, see, e.g., House
Rule XLVIII, and Rules of Procedure for the House Permanent
Select Committee on Intelligence, Rules 9 (Receipt of Classified Ma-
terial) and 10 (Procedures Related Classified or Sensitive Material)
(Revised February 1989); and (3) the need for effective oversight of -
the administration of the CIA’s intelligence program.

The potential for disruption of the President’s ability to perform
his constitutional function is not apparent on the face of the in-
stant proposal. It must be argued that the particular type of presi-
dential communication and control argued for here—an absolute
veto power over the transmission to Congress of both sensitive and
non-sensitive documents or information—is so central to the Presi- ,
dent’s ability to “take care” that the laws are being faithfully exe- i
cuted that he must have final say whether they are to be used or
not. That argument, however, as has been noted, was severely un-
dercut by the Morrison case. The Court found that the President’s

106 Nixon v. Administrator of General Services, supra, 433 U.S. 425, 441, 443 (1977) citing
United States v. Nixon, 418 U.S. 683, 711-12 (1974); accord Mistretta v. Unites States, 109 S.Ct.
647 (1989), Morrison v. Olson, 108 S.Ct. 2597, 2616, 2621 (1988); Commodity Futures Trading Com-
mission v. Schor, 478 U.S. 833, 85152 (1986). .

107 418 U.S. 683 (1974).
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duty under the “take care” clause requires no more than that he
have “sufficient” control over the functioning of the independent
Counsel to assure that she is carrying out her statutory duties. In
that case, the President’s ability, through the Attorney General, to
remove an independent counsel “for cause” was deemed “suffi-
cient” to ensure that he could perform his constitutional function.
The Morrison decision would therefore seem to lend strong support
to those court rulings which have precluded executive interference
with the exercise of discretionary duties vested by Congress in sub-
ordinate executive branch officials.!°® Even where, as here, the po-
tential that some situation might arise where highly sensitive ma-
terial may be implicated, it is likely that a court will, at least in
the first instance, allow for an accommodation to be reached.10° It
is not likely that a court would hold a provision such as is involved
here unconstitutional on its face. Rather, in light of the precedents
and factors just reviewed, it would seem likely that a court review-
ing the question would find that the very limited potential for dis-
ruption of executive functioning is justified and necessary to sup-
port Congress’ legislative design with respect to oversight of CIA
administration and is sufficiently constrained by institutional safe-
guards that it does not create a significant impediment to the
President’s execution of the law.
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198 See, e.g, Marbury v. Madison, 5 U.S. (1 Cranch) 187, 166 (1803). Kendall v. U.S. ex rel
Stokes, 37 U.S. (12 Pet.) 524, 610 (1838); Ameron Inc. v. US. Corps of Engineers, 809 F.2d 979 (3d
Cir. 1986), cert. dismissed, 109 S.Ct. 297 (1989); Lear Siegler, Inc. v. Lehman, 842 F.2d 1102 (9th ;
Cir. 1988), rev'd en banc on issue of award of attorneys fees, July 17, 1989; Public Citizen v.
Burke, 655 F.Supp. 318 (D.D.C. 1987), aff'd, 843 F.2d 1473 (D.C. Cir. 1988): Gilchrist v. Collector of
Customs, 10 F. Cases 355, 356, 363 (C.C.D.S.C. 1808 (No. 5,4201.

199 United States v. A.T & T, 551 F.2d 384 (D.C. Cir. 1976 and 567 F.2d 1212 (D.C. Cir. 1977).
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